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National Archives and Records Administration

Office of the Federal Register

January 23, 2004

Mr. William L. Fang

Deputy General Counsel and Climate Issue Director

Edison Electric Institute

701 Pennsylvania Avenue, N.W.

Washington D.C. 20004-2696

Dear Mr. Fang:

This letter is in response to your letter dated January 20, 2004 regarding a proposed rule, entitled "General Guidelines for Voluntary Greenhouse Gas Reporting," published by the Department of Energy (DOE) on December 5, 2003 at 68 FR 68204.  In your letter you express concern that this document was improperly designated as a proposed rule, as opposed to a notice category document, and that the proposed rule would appear in the Code of Federal Regulations (CFR), if adopted as a final rule. 

When an agency submits a document to the Office of the Federal Register (OFR), the agency indicates the category of the document in the "Action" line, and adds a CFR citation as a heading where appropriate.  This Office reviews documents submitted for publication in the Federal Register to ensure that the documents conform to OFR publication requirements.  The OFR staff does not substantively review the documents, except to the extent of ensuring that all documents that must be codified are properly categorized and formatted for codification.  In this case, DOE designated the document as a proposed rule and formatted it for codification.  OFR did not specifically require the document to be issued in that form, but we accept DOE's decision.  Upon review, we find that there is ample justification for issuing the document as a proposed rule/codified policy statement under the Federal Register Act and implementing regulations, customary agency practice, and public policy considerations.  In our view, codification of these guidelines, which are clearly identified as voluntary, furthers the statutory objective, ensures permanent public access, and creates no detriment to regulated entities. 

Pursuant to 1 CFR 1.1, the phrase "documents having general applicability and legal effect" includes documents conferring a right and/or privilege.  Documents that confer a right and/or privilege fall within the scope of the "Proposed Rules" and "Rules and Regulations" categories of documents defined in 1 CFR 5.9. The OFR interprets "rights" and "privileges" as including benefits offered to private entities by the Government, including voluntary programs having general applicability to a class, such as the 1605(b) program.  In the DOE document, the preamble also states an intention to use the 1605(b) program to document the greenhouse gas (GHG) emissions for other voluntary Federal programs, such as, "Climate VISION" and "Climate Leaders" and requests comments on this proposal.  These voluntary programs offer a variety of benefits to participants, including, plant assessments, training, software tools and technical assistance with inventories.  Because it may be possible to obtain a benefit from voluntary compliance with the 1605(b) program, it was not inappropriate to publish the document in the Federal Register as a proposed rule/amendment to the CFR.  

Title 44 U.S.C. § 1510(a) provides that "rules of general applicability and legal effect" which "are relied upon by the agency as authority for, or are invoked or used by it in the discharge of, its activities or functions…" are to be published in the Code of Federal Regulations.  In this instance, 42 U.S.C. § 11385, states that the Secretary of DOE shall issue guidelines for the voluntary collection and reporting of GHG emissions.  While these procedures are not legislative rules as defined by the Administrative Procedure Act (APA), the CFR is not limited to rules resulting from APA rulemaking. The procedural framework of the 1605(b) program establishes a broadly applicable voluntary regime that may be used to confer a benefit on parties who choose to follow the guidelines.  Because the 1605(b) procedures are part of DOE's authorized activities and statutory functions, it is within the discretion of OFR and DOE to publish the document as a proposed rule/policy statement formatted for codification.  Additionally, the Administrative Conference of the United States (ACUS) in Recommendation No. 76-2 recommended that policy statements and interpretations be published in the "Rules and Regulations" section of the Federal Register and "be preserved in the Code of Federal Regulations when they are of continuing interest to the public."  The customary practice of the OFR is to enable agencies to implement ACUS Recommendation No. 76-2 as a matter of sound public policy.  Please note that many other agencies have codified guidelines and interpretive material in the CFR (e.g., 29 CFR part 2509).  

If you have further questions or concerns regarding the DOE document published at 68 FR 68204 (December 5, 2003), please contact our legal staff at 202-741-6030.

Sincerely,

RAYMOND A. MOSLEY

Director of the Federal Register

Cc:

Kyle E. McSlarrow, Deputy Secretary, DOE

Robert G. Card, Under Secretary for Energy, Science and Environment, DOE

Lee Otis, General Counsel, DOE

Vicki A. Bailey, Assistant Secretary, Office of Policy and International Affairs, DOE

Margot Anderson, Deputy Assistant Secretary for Policy, DOE

Larisa Dobriansky, Deputy Assistant Secretary for National Energy Policy, DOE

Mark Friedrichs, Office of Policy and International Affairs, DOE

1605bgeneralguidelines.comments@hq.doe.gov
Joshua B. Bolten, Director, Office of Management and Budget

John D. Graham, Administrator, Office of Information and Regulatory Affairs, OMB 
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