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June 5, 2002

Jean E. Vernet, Esq.

Office of Policy and International Affairs

Office of Electricity and Natural Gas Analysis

PI-23, Attention:  Voluntary Reporting Comments 

U.S. Department of Energy

Forrestal Building

Room 7H-034

1000 Independence Avenue, S.W.

Washington, D.C.  20585

Re:   Voluntary Reporting of Greenhouse Gas Emissions, Reductions, and Carbon                                     Sequestration, 67 Fed. Reg. 30370 (May 6, 2002)

Dear Ms. Vernet:

The Electric Power Industry Climate Initiative (EPICI) respectfully submits the following comments, five enclosures, three copies of this letter and of the five enclosures, and a computer diskette in response to the above-referenced notice of inquiry (NOI) and request for comment from the Department of Energy (DOE).  EPICI is the coalition of seven electric power groups formed to coordinate the electric industry sector’s response to President Bush’s Global Climate Change Initiative:  Edison Electric Institute, American Public Power Association, National Rural Electric Cooperative Association, Tennessee Valley Authority, Large Public Power Council, Electric Power Supply Association and Nuclear Energy Institute.

EPICI welcomes the NOI and the opportunity to submit comments on the issues raised in the NOI in preparation for DOE making recommendations to the President pursuant to his 120-day directive to the DOE Secretary.  The NOI raises a number of important issues, and we are taking this opportunity to be as responsive as possible in the short time allotted with the understanding that there will be additional opportunities to comment informally as well as formally as DOE develops proposed revisions to the existing voluntary guidelines.  We are also appreciative of DOE’s decision to establish a public docket for written comments, even though none is required for this guidelines revision process.  It should be helpful in our formulating additional views from time to time in this process.

On April 17, 2002, EPICI transmitted to DOE Assistant Secretary Vicki A. Bailey a letter and enclosure (matrix) in anticipation of the NOI.  We had requested that a copy of the letter and matrix be filed in the docket of this proceeding.  For your convenience, the April 17 letter and matrix, as modified, are enclosed.  The matrix has been modified to reflect the fact that it addresses the original S. 517 as introduced by Senators Daschle and Bingaman.  The matrix is important to the extent that it identifies a number of areas where change is not required in the DOE guidelines, particularly for reporting purposes.  For transferable credits and baseline protection purposes, the matrix recognizes that there are a number of areas where change is required. 

Three other enclosures to this letter are issue papers addressing key issues in this proceeding:

· 1605(b) Registry Reporting Concepts.

· Transferable Credits for Voluntary Reductions in GHG Emissions Intensity.

· Entity-Wide Reporting.

EPICI suggest that the first two issue papers be read in tandem.

In addition to the issue papers, other EPICI comments are contained in section IV below.

We assume that the Energy Information Administration (EIA) will initiate a proceeding to revise its forms pursuant to EPAct section 1605(b)(2).

I.
Principles

The principles that EPICI believes should govern the enhanced registry and improved Energy Policy Act (EPAct) section 1605(b) guidelines process are expressed in the enclosed April 17 letter to Assistant Secretary Bailey.  The Conclusion of that letter is repeated here:

EPICI urges DOE, EIA and the Administration to focus on the ultimate objective of the President’s climate plan, which is to cut the greenhouse gas intensity of the U.S. by 18 percent in 10 years.  We urge the government to devote similar, if not greater, amounts of resources and time to the program aspects of the plan – including the provision of incentives – as compared to the reporting aspects.  We believe that the enhancement of the registry and improvement of the guidelines merit maximum flexibility and accommodation of different reporting purposes.  The modified reporting system should encourage participation to the maximum extent possible, consistent with the need to develop provisions on transferable credit, baseline protection and credit for past actions.  DOE and EIA should remember that they are refining an existing, workable national and federal registry, and that this effort should not be governed or overly concerned with state interests.  Finally, we urge DOE to hold sectoral workshops after it issues its NOI.

II. Purposes

The purposes that the enhanced EIA registry should serve are summarized in the Conclusion of the enclosed issue paper, “1605(b) Registry Reporting Concepts,” and are repeated here:

The enhanced 1605(b) registry should remain housed at EIA.  Further, it must continue to serve a variety of purposes, including those initially laid out in the enabling legislation as well as the ones recently set out consistent with that legislation in the Bush plan.  Some of these purposes include:

· Providing a single database showing all activities being done to reduce greenhouse gas intensity, including R&D financing and infrastructure enhancements, thereby helping to “promote the identification and expansion of innovative and effective ways to reduce greenhouse gases" and providing “a standardized, credible vehicle for reporting and recognizing progress.” (Bush Climate Plan)

· “Ensuring that businesses and individuals that register reductions are not penalized under a future climate policy.” (Id.)

· Serving as the official government listing of recognized emissions and reductions for all voluntary reduction programs run by federal agencies – which may encompass the “Business Challenges” component of the President’s initiative.

· Providing the data necessary, and being the only registry that records the data used, for determining credit/recognition for transferable credit, baseline protection and credit for past actions.

· “Providing public recognition of a company’s accomplishments” (Bush Climate Plan)

· Providing a “record of mitigation efforts for future policy design” (Id.)

This is no easy task, because addressing some purposes calls for great flexibility, while addressing others calls for greater prescription, rigidity and standardization.  There is no consensus on the best approach.  In the end, DOE will need to balance conflicting needs when choosing the recommended approach for the enhanced registry.

III. Transferable Credits for the Electricity Sector
The February 14 climate plan of President Bush states that he “directed” that DOE “recommend reforms to ensure that businesses and individuals” (that have been encouraged by EPAct, the 1994 guidelines, and the prior and current Administrations) who “register reductions are not penalized under a future climate policy, and to give transferable credits to companies that can show real emission reductions.”  We believe that these reforms are a very important aspect of the guidelines revision process and are quite supportable under EPAct section 1605(b) and the DOE Organization Act.  In particular, they are consistent with section 1605(b)(4) (quoted in the NOI preamble), since the information reported under the guidelines “may be used by the reporting entity to demonstrate achieved reductions of greenhouse gases.”  However, the preamble mentions that pursuit of the President directives “poses significant policy, technical and legal questions.”  While the NOI sets forth many technical and policy questions or issues, we did not notice any of a legal nature in it.  Hopefully, the DOE will indicate soon what such questions may be so that we can respond to them appropriately.

The Conclusion of the enclosed issue paper, “Transferable Credits for the Electricity Sector,” is repeated here:

A transferable credit is a claim to a GHG emissions reduction that can be assigned from the entity originating the claim to another entity.  The Administration has proposed to establish guidelines for qualifying transferable credits for entities that can show real emission reductions, and to ensure that such entities are not penalized under a future climate policy.  A program for transferable credits can be designed within the framework of the Administration’s policy goals of achieving reductions in GHG emissions intensity through voluntary actions.  A program of transferable credits for voluntary actions to reduce GHG emissions should be designed to provide a “safe harbor” for the participating entities.  It should not be viewed as an acknowledgement of or support for any possible future change in climate policy. 

Transferable credits for voluntary GHG emissions reductions would have both economic value and public policy significance.  Transferable credits would have a market value either in international or domestic GHG trading markets or as an additional option for entities to meet their voluntary commitments.  Transferable credits also have value as a hedge against possible future changes in climate policy.  Transferable credits have policy significance as a mechanism to help meet the Administration’s climate policy goals, as an opportunity for gaining public recognition for entities that exercise leadership in addressing GHG emissions, and as a means for promoting U.S. business interests internationally.

In order to qualify for designation as transferable credits, GHG reductions should be reported in the enhanced GHG registry.  The reported GHG emissions reductions seeking to qualify for transferable credits could form a subset of the registry, based upon the specific guidelines established for transferable credits.  However, the guidelines for transferable credits should not be made applicable to all reporting, because it could be a disincentive to participation by other entities that wish to report but are not seeking transferable credits.

The development of the reporting guidelines for qualifying transferable credits should be guided by the Administration’s climate policy goals, and should leverage existing processes and information as much as possible.  The U.S. guidelines should not be equivalent to those of international GHG trading programs, which were developed for other purposes and guided by other factors.  Applying international GHG trading specifications to the qualification of U.S. transferable credits is unnecessary and burdensome.  

There are five issue areas that need to be addressed in the development of reporting guidelines for qualifying transferable credits, including baseline definition, determination of real reductions, monitoring and verification, ownership, and acceptability of credits earned in other GHG trading programs.  These issues can be addressed to a large extent in the general reporting guidelines with minimal additional guidelines specific to transferable credits.  The guidelines should allow flexibility in the selection of a baseline, recognizing that transferable credits from different baselines may have different values.  The issue of determining real reductions can be addressed through specific guidelines addressing estimation methodologies.  Monitoring and verification should be based upon the existing 1605(b) guidelines, with consideration of possible additional voluntary actions.  Ownership issues should be addressed in the general reporting guidelines, since the same issues apply to all forms of reporting.  And finally, DOE should automatically allow transferable credits for emissions reductions that have been qualified under other GHG emissions trading programs whose criteria meet or exceed the U.S. guidelines.

IV. Additional Comments

In addition to the areas covered by the enclosed four issue papers, EPICI has the following comments.

A. Credit for Prior or Past Actions

While issues of transferable credit and baseline protection are addressed in the NOI, the issue of credit for prior (or past) actions is conspicuously absent.  For the reasons discussed below, EPICI believes this omission should be rectified by the Administration as it moves toward an enhanced EIA registry and improved 1605(b) guidelines.

The previous Administration made repeated promises that the electric utility industry would receive credit for prior actions reported under the 1605(b) program.  Given the fact that a prior Administration cannot bind a subsequent Administration, EPICI will not provide a recitation of the lengthy history of industry hopes and government promises.  However, separate and apart from the issues of “safe harbor” and baseline protection, many member companies under EPICI strongly believe that credit for prior action is still critical to the success of any voluntary program to reduce, avoid or sequester greenhouse gases. 

The policy rationale is clear.  The issue is one of trust and incentives on the one hand, and 

mistrust and disincentives on the other.  Furthermore, EPICI has strong industry allies in advocating credit for prior actions.  A recent report of the Pew Center on Global Climate Change stated:

Many companies have taken responsible actions to curb their GHG emissions and undertake GHG reduction projects over the last decade, due to concern about climate change impacts and in response to the United National Framework Convention on Climate Change and various U.S. voluntary programs.  These companies should receive credit for their early action.  A GHG reporting program should make it possible for such entities to report (and receive baseline protection for) entity-wide emissions and offsets implemented after 1990 and before enactment of the program, so long as the information is certified by the reporting entity and is reported under the established reporting standards. . .

Pew Center on Global Climate Change, “Greenhouse Gas Reporting and Disclosure:  Key Elements of a Prospective U.S. Program” 8-9 (March 29, 2002) (emphasis added).

The concept is to reward early actors and provide them an incentive to continue with voluntary greenhouse gas mitigation activities.  In recent legislative activity on the Senate energy bill, various Senators have seen the desirability of recognizing or providing for credit for prior actions.  See, e.g., S. 517/H.R. 4, section 1105(c)(2)(B)(ii); Amendment 3146 to S. 517 (Hagel-Voinovich) prior to modification, section 1105(d).

Many members under EPICI strongly believe that DOE and EIA would be remiss if they do not address credit for prior actions in the enhanced registry and improved guidelines.

B. Extent of Report for Entity-wide (or Facility-wide) Emissions

Another issue that DOE did not address in the NOI is one that may be characterized as the extent of reporting for entity-wide (or facility-wide) emissions.  It is noted as the second of the so-called “threshold” issues in the matrix enclosed with EPICI’s April 17 letter to Assistant Secretary Bailey.

Page 3 of the matrix notes the threshold-for-reporting issue – which DOE has recognized in the NOI – but also addresses a second threshold, or de minimis, issue.  Where an entity wishes to obtain recognition for entity-wide reports, additional guidelines may be needed to allow entities (or facilities) to exclude de minimis sources.  This could be accomplished in two ways:  First, any emissions below a certain level – for example, 1-2 percent of an entity’s total emissions – could be excluded entirely.  Second, entities could be allowed to report only 90+ percent of their total emissions, excluding the small remaining emissions that are difficult to capture and report.  See the enclosed “Entity-Wide Reporting” issue paper, p. 3.  The rationale behind such exclusions is that in some cases, or to some degree, the reporting burden on entities exceeds the potential value of the information that would otherwise be captured and reported.  By reducing the reporting burden with minimal loss of information, a de minimis threshold could encourage greater participation in a voluntary program.

C. Confidentiality of Reported Data

In the NOI, DOE first notes that reported information is protected from public disclosure under EPAct section 1605(b)(3), which mandates the privilege and confidentiality provided for under the Freedom of Information Act (FOIA), 5 U.S.C. § 552(b)(4).  It then requests comment on whether the revised guidelines should include a provision requiring reporters to waive the protection provided under EPAct if they wish to obtain a certificate of emission reductions for potential use in connection with transferable credits or baseline protection.  67 Fed. Reg. 30372-73.

EPICI strongly believes that it would be a mistake for DOE to head down the proposed path for several reasons.  First, the same rationale that underlies the cited EPAct and FOIA provisions militates against disclosure of such information:  the whole point is to protect trade secret and commercial or financial information.  If information is disclosed to the registry that is relevant to transferable credits or baseline protection, a fortiori it is worthy of greater protection, not less protection.  Note that some of the credit-worthy information or data may be used in private transactions and may never become publicly available.  Moreover, if the government has a demonstrable need for certain transaction information, it could appropriately provide for the private collection of that information and its dissemination in aggregated or gross form, stripped of commercial, financial or proprietary information that could be associated with particular private reporters.

EPICI is concerned that DOE’s application of its general regulations (10 C.F.R. § 1004.11 (2002)) to EPAct section 1605(b)(3) has been insufficiently protective of commercial or financial information.  DOE should reconsider the appropriateness of applying those regulations to the mandatory safeguards provided under section 1605(b)(3) of EPAct -- which is not a regulatory section.  The regulations (particularly subsections (a)-(d) and (g)) are largely written for purposes of responding to third-party FOIA requests and not for voluntary reporting submissions under section 1605(b) .  

In enacting section 1605, Congress did not have to include the provision in section 1605(b)(3).  Nevertheless, it is a part of the section and it is written with the word “shall,” presumably to make it clear to DOE that a reporting entity could avail itself of this exemption, recognizing the voluntary nature of the section, as distinguished from regulatory or contract reporting.  

Our understanding of section 1605(b)(3) and FOIA exemption 4 is consistent with the conclusion of the U.S. Court of Appeals in Critical Mass Energy Project v. Nuclear Regulatory Commission, 975 F.2nd 871, 879 (D.C. Cir. 1992), where the Court said “that financial or commercial information provided to the Government on a voluntary basis is ‘confidential’ for the purposes of Exemption 4 if it is of a kind that would customarily not be released to the public by the person from whom it was obtained.”  It is also in accord with the aim expressed in the President’s February 14 directive to DOE, that of encouraging, not discouraging, greater voluntary reporting of greenhouse gas emissions information.

While DOE needs a process for determining if a request for confidentiality under section 1605(b) conforms to the mandate for nondisclosure in section 1605(b)(3), the reporting entity should not, for example, have to “address the question of whether or not discretionary disclosure would be in the public interest,” as provided in subsection (h) of the DOE regulations.  Such a question is not contemplated by section 1605(b)(3), particularly in light of the voluntary nature of reporting under section 1605(b) and the guidelines.

In addition, subsection (f) of the DOE regulations (entitled “Criteria for Determining the Applicability of 5 U.S.C. 552(b)(4)”) lists six criteria to be “applied.”  However, the heading is misleading because the list is preceded by the word “include,” meaning that the list is open-ended.  DOE can apply unannounced criteria to the detriment of the reporting entity.  Thus, it is uncertain what information a reporter should submit in support of its claim and what might form the basis for DOE’s determination.  While that open-ended approach may be appropriate where reporting is required by regulation, it is not reasonable in the case of voluntary reporting.  Moreover, subsection (g) of the DOE regulations provides that in the case of a FOIA request, if DOE decides the entity’s information is to be released, it will give the submitter just seven working days’ notice of its “intended discretionary release.”  We are unaware of any basis in section 1605 for providing such a short notice period.  

If a reporting entity is unable to obtain confidentiality for its submittal, it may be in its interest to withdraw voluntary reporting rather than suffer disclosure of the information.  Neither section 1605 nor the guidelines would appear to preclude such action.  Yet this is not recognized in the DOE regulations, and the short notice period barely gives the entity time to exercise that withdrawal.  Therefore, the guidelines under section 1605(b) should address this issue and not rely on such general and vague regulations, which are inappropriate for voluntary reporting.

Second, as a practical matter DOE’s waiver proposal would not be helpful, because a reporting entity presumably cannot waive the provisions of section 1605(b)(3) unless it in fact plans to submit information that fits those provisions.  In this regard, we assume that those provisions only apply on a case-by-case basis, and that DOE is not suggesting that there be a blanket waiver in order to get the certification.  Under a case-by-case approach, some reporters apparently would be automatically excluded from receiving certification because they had no reason to invoke such provisions.  That would not be fair.  Furthermore, even if an entity were to invoke these provisions, there would be no assurances that DOE, in applying the general regulations with their uncertain criteria, would grant the request for confidentiality for the purpose of the certification.

* * * *

EPICI appreciates the opportunity to submit these and the enclosed comments, and looks forward to further discussion and work with DOE and EIA on these and other issues 

relating to the enhanced registry and improved guidelines.

Sincerely yours,

Robert P. Gehri




Robert H. Rainey, Jr.

Co-chairman, Electric Power Industry

Co-chairman, Electric Power

    Climate Initiative




     Industry Climate Initiative

Southern Company




Tennessee Valley Authority

WLF:wg

Enclosures

cc (w/ encs):

Vicki A. Bailey, Assistant Secretary, 

    DOE Office of Policy and International Affairs

Margot Anderson, Deputy Director, 

    DOE Office of Policy

Larisa Dobriansky, Esq.,

    DOE Senior Policy Advisor

James L. Connaughton, Chairman,

    Council on Environmental Quality

John Graham, Administrator,

    Office of Information and Regulatory Affairs

Marcus Peacock, Associate Director, Natural Resources Programs,

    Office of Management and Budget

bcc (w/ encs):

EPICI Distribution List

Q. Shea

W. Fang

E. Holdsworth

J. Kinsman

J. Brady

1   It should be noted that all members of the electric power sector may not endorse all of the views in this letter and the enclosures.





